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SUBSTI TUTE HOUSE BI LL 1492

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By House Conmittee on Natural Resources, Ecology & Parks (originally
sponsored by Representatives WIlians, B. Sullivan, Eicknmeyer and
Orcutt; by request of Conmm ssioner of Public Lands)

READ FI RST TI ME 02/ 28/ 05.

AN ACT Relating to the departnent of natural resources' authority
to create a single pilot mtigation bank on state-owned aquatic | ands;
amendi ng RCW 43. 84. 092; reenacting and anendi ng RCW 43. 84. 092; addi ng
a new chapter to Title 79 RCW providing effective dates; providing an
expiration date; and declaring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that the existing
state and federal regulatory framework for wetland and aquatic resource
mtigation is an inportant tool used to offset inpacts to aquatic
| ands.

(2) The legislature further finds that because inpacts to wetl ands
and aquatic resources often affect state-owned aquatic |ands, the
departnent should work within established state and federal regulatory
mtigation processes to develop a single pilot mtigation bank on
st at e-owned aquatic | ands.

(3) The intent of this chapter is to establish the proprietary
mechani snms for the departnent to develop, inplenent, and nanage a
single pilot mtigation bank on state-owned aquatic |ands. Additional
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authority will be needed if the departnent seeks to establish nore than
one mtigation bank.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Conpensatory mtigation” neans the process of restoring,
creating, enhancing, or, in exceptional circunstances, preserving
wet | ands, other aquatic resources, or uplands for the purposes of
conpensating for the unavoi dable adverse environnental inpacts of a
project that remain after all appropriate and practicabl e avoi dance and
m ni m zati on has been achi eved.

(2) "Credit" neans a unit of trade representing the increase in the
ecological value of a site due to inprovenents nade to the habitat
conditions of the site, as neasured by acreage, functions, or val ues,
or by sone other regul atory approved assessnent net hod.

(3) "Departnent” neans the departnment of natural resources.

(4) "Mtigation" nmeans the sequential process of avoiding inpacts,
m nimzing inmpacts, and conpensating for the remaining unavoidable
i npacts of a project.

(5 "Mtigation bank" neans a site or sites where wetlands, aquatic
resources, or uplands are restored, created, enhanced, or in
exceptional circunstances, preserved expressly for the purpose of
provi ding conpensatory mtigation in advance of authorized project
inpacts to simlar resources.

(6) "Mtigation banking agreenent” nmeans a | egal agreenent between
the departnment and a public or private entity under which the parties
to the agreenent agree to jointly develop, inplenent, and nanage a
single pilot mtigation bank that is |ocated on state-owned aquatic
| ands and is approved through state or federal regulatory mtigation
processes.

(7) "Mtigation banking partners" neans public or private entities
with which the departnent has entered into a mtigation banking
agreenent under section 3 of this act.

(8) "Project"” neans a physical construction project that devel ops
or redevelops land in a way that results in unavoidable adverse
environnmental inpacts that remain after all appropriate and practicable
avoi dance and mi nim zation has been achi eved.
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(9) "Site" neans a mtigation bank site, or a site where
conpensatory mtigation has or will occur

NEW SECTION. Sec. 3. (1) The departnent may enter into mtigation
banki ng agreenents wth public or private entities to devel op,
i npl emrent, and nmanage a single pilot mtigation bank that is |ocated on
state-owned aquatic lands and is approved through state or federal
regulatory mtigation processes. A mtigation banking agreenent nust
establish the business relationship between the departnent and its
mtigation banking partner, clearly identifying the assets each entity
will contribute to the pilot mtigation bank project. The agreenent is
not subject to the provisions of RCW 79.90.480 or 79.90.500.

(2) The departnent and its mtigation banking partners nust devel op
and adopt a nanagenent plan, for the pilot mtigation bank, that is
approved through state or federal regulatory mtigation processes and,
if applicable, by the city or county in which the aquatic |ands are
| ocated. The departnment nust work cooperatively with other applicable
public agencies, affected federally recognized tribes, or private
entities in the developnment of the nmanagenent plan, or in the
establ i shnent of specifications for the plan. The departnent and its
mtigation banking partners are responsible for expenses incurred in
t he devel opnent of the nmanagenent plan. Al managenent plans adopted
under this section nust include:

(a) An identification of the wetlands, other aquatic resources, or
uplands and their associated ecological and recreational functions,
that will be inproved and protected on the pilot mtigation bank site;

(b) Details for the <creation, restoration, enhancenent, or
preservation of the wetlands, other aquatic resources, or uplands on
the pilot mtigation bank site;

(c) Details of the |ong-term managenent actions that will occur on
the site, when the actions wll occur, and where those actions wll
occur within the site; and

(d) Details on the amount of funding necessary for the long-term
managenent endowrent and details as to how the anobunt was cal cul ated
under section 4 of this act.

(3) The service area for the pilot mtigation bank nust be based on
t he geographic and functional connectivity of the pilot mtigation bank
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site with the inpacting project sites, which nust be determ ned and
approved through state or federal regulatory mtigation processes.

(4) Consistent with state and federal regulatory mtigation
processes, state-owned aquatic |lands utilized as the pilot mtigation
bank wi Il not be available for other uses that will change the intent
of the site as a mtigation site or conprom se the ecol ogi cal functions
of the site.

(5 (a) The departnent nmay sell mtigation bank credits generated
fromthe pilot mtigation bank and receive revenues from the sale of
mtigation bank credits generated fromthe pilot mtigation bank that
have been sold by its mtigation banking partners.

(b) The departnment and its mtigation banking partners nust
determ ne the economc value of the mtigation bank credits for the
pilot mtigation bank. The economc value of the mtigation bank
credits will not be subject to the provisions of RCW 79.90.480 or
79. 90. 500. The department and its mtigation banking partners nust
sell the credits for no less than market value, as determ ned using
appropriate mtigation credit market appraisal techniques. The
econom c value of the mtigation bank credits may include the costs
associated with the habitat inprovenents nade to the site and the val ue
associated wth the use of state-owned aquatic |ands for the mtigation
bank.

(c) Al noneys received by the departnent from the sale of
mtigation bank credits generated from the pilot mtigation bank, in
excess of a | ong-term nmanagenent endowrent created in section 4 of this
act and in excess of the revenues to mtigation banking partners, nust
be deposited according to RCW 79.90.245 and 79.64.040, and paid to
towns according to RCW 79.92. 110.

NEW SECTION. Sec. 4. (1) The departnent or its mtigation banking
partners will create an endowrent for the purpose of generating funds
that are to be used for the long-term nonitoring, nmaintenance, and
managenent of the pilot mtigation bank.

(2) The department or its mtigation banking partners wll assune
| ong-term managenent responsibility for the pilot mtigation bank after
the amount of noney necessary to establish the endowrent that wll
adequately cover the costs of |long-term nonitoring, maintenance, and
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managenent is determned by the departnent, docunented in the
managenent plan, and approved through state or federal regulatory
mtigation processes.

(3) The ampunt of nobney necessary to establish the endowrent nust
be based on the specific conditions of the pilot mtigation bank site
and the long-term managenent plan for the site, as approved through
state or federal regulatory mtigation processes.

(4)(a) If the departnent assunes the |ong-term managenent
responsibility for the pilot mtigation bank, the revenue fromthe sale
of mtigation bank credits generated to establish the endowrent nust be
deposited into the aquatic |ands conpensatory mtigation endowrent
account established in section 5 of this act.

(b) The departnment nust keep separate accounting records for noneys
received into the aquatic |ands conpensatory mtigation endowrent
account fromthe sale of mtigation bank credits to ensure that funding
for long-term managenent is fully secured and expended as approved
t hrough state or federal regulatory mtigation processes.

NEW SECTION. Sec. 5. (1) The aquatic |ands conpensatory
mtigation endowent account is created in the custody of the state
treasurer. Al receipts fromnoneys received by the departnent for the
pur pose of creating a | ong-term managenent endownent under section 4 of
this act nmust be deposited into the account.

(2) The nopneys in the account nust be invested for the benefit of
the pilot mtigation bank site that the departnent has agreed to nmanage
under this chapter

(3) The account nust be adm nistered by the state investnent board.
The principal of the account is irreducible. Di sbursenments from the
account in an anount equal to the site managenent costs for the pil ot
mtigation bank, adjusted annually by the inflation rate, nust be
deposited into the aquatic |ands conpensatory mtigation nmanagenent
account, created in section 6 of this act, upon authorization of the
conm ssioner of public |ands and the director of the state investnent
board, provided the principal of the conpensatory mtigati on endowrent
account is not reduced. Al'locations to the state investnent board
expense account wunder RCW 43.33A. 160 may also be nmade from this
account .
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NEW SECTION. Sec. 6. (1) The aquatic lands conpensatory
mtigati on managenent account is created in the custody of the state
treasurer. The account wll receive revenues from the aquatic |ands
conpensatory mtigati on endowrent account as described in section 5 of
this act.

(2) The noneys in the account nust be used solely by the departnent
for the purpose of performng |ong-term nonitoring, maintenance, and
managenent of the pilot mtigation bank site that is |ocated on state-
owned aquatic | ands. Only the comm ssioner of public lands or the
comm ssioner's designee may authorize expenditures from the account.
The account is subject to allotnment procedures under chapter 43.88 RCW
but an appropriation is not required for expenditures.

NEW SECTION. Sec. 7. The purchase and sale of mtigation bank
credits, generated by the single pilot mtigation bank authorized in
this chapter, are to be voluntarily agreed to by the departnent and
public or private third-party entities that are required to fulfil
regul atory conpensatory mtigation obligations. Mtigation credits
made available through the pilot mtigation bank should be one of
several options for third parties to neet their regul atory conpensatory
mtigation obligations. The departnment may not require a third party
to buy mtigation credits fromthe pilot mtigation bank as a condition

to use state-owned aquatic lands. |If a third party agrees through the
regulatory mtigation process to purchase credits from the pilot
mtigation bank to fulfill its conpensatory mtigation obligations for

i npacts to state-owned aquatic |lands, the third party nust conplete the
purchase prior to the departnment issuing a use authorization for the
i npacti ng project.

NEW SECTION. Sec. 8. Nothing in this chapter affects the
authority of the departnent to exchange, sell, or transfer jurisdiction
of state-owned tidelands and shorelands or accept gifts of aquatic
| ands under RCW 79. 90. 457, 79.90.580, or 79.90.475 except that state-
owned aquatic lands used for the pilot mtigation bank will not be
transferred out of state ownership and control.

NEW SECTION. Sec. 9. By Decenber 31, 2010, the departnent mnust
provide a report to the appropriate conmttees of the senate and house

SHB 1492 p. 6
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of representatives that provides the status of the pilot mtigation
bank in regards to regulatory certification, managenent pl an
devel opnent, service area determnation, credit determ nati on,
val uation, and sale, and endowrent fund creation and expenditure.

Sec. 10. RCW43.84.092 and 2003 ¢ 361 s 602, 2003 ¢ 324 s 1, 2003
c 150 s 2, and 2003 c 48 s 2 are each reenacted and anended to read as
fol | ows:

(1) Al earnings of investnments of surplus balances in the state
treasury shall be deposited to the treasury inconme account, which
account is hereby established in the state treasury.

(2) The treasury income account shall be utilized to pay or receive
funds associated with federal prograns as required by the federal cash
managenent i nprovenent act of 1990. The treasury incone account is
subject in all respects to chapter 43.88 RCW but no appropriation is
required for refunds or allocations of interest earnings required by
the cash nmanagenent | nprovenent act. Refunds of interest to the
federal treasury required under the cash managenent i nprovenent act
fall wunder RCW 43.88.180 and shall not require appropriation. The
of fice of financial managenent shall determ ne the anounts due to or
fromthe federal governnent pursuant to the cash nanagenent i nprovenent
act. The office of financial managenent may direct transfers of funds
bet ween accounts as deemed necessary to inplenent the provisions of the
cash managenent inprovenent act, and this subsection. Ref unds or
all ocations shall occur prior to the distributions of earnings set
forth in subsection (4) of this section.

(3) Except for the provisions of RCW43.84.160, the treasury incone
account may be utilized for the paynent of purchased banki ng services
on behalf of treasury funds including, but not limted to, depository,
saf ekeepi ng, and disbursenent functions for the state treasury and
af fected state agencies. The treasury incone account is subject in al
respects to chapter 43.88 RCW but no appropriation is required for
paynments to financial institutions. Paynments shall occur prior to
distribution of earnings set forth in subsection (4) of this section.

(4) Monthly, the state treasurer shall distribute the earnings
credited to the treasury incone account. The state treasurer shall
credit the general fund with all the earnings credited to the treasury
i ncone account except:

p. 7 SHB 1492
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(a) The followng accounts and funds shall receive their
proportionate share of earnings based upon each account's and fund's
average daily balance for the period: The aquatic |ands conpensatory
mtigati on endowrent account, the aquatic |ands conpensatory mtigation
managenent account, the capitol building construction account, the
Cedar River channel construction and operation account, the Centra
Washi ngton University capital projects account, the charitable,
educational, penal and reformatory institutions account, the common
school construction fund, the county crimnal justice assistance
account, the county sales and use tax equalization account, the data
processing building construction account, the deferred conpensation
adm ni strative account, the deferred conpensation principal account,
the departnment of retirenment systens expense account, the drinking
wat er assi stance account, the drinking water assistance admnistrative
account, the drinking water assistance repaynent account, the Eastern
Washi ngton University capital projects account, the education
construction fund, the election account, the energency reserve fund,
The Evergreen State College capital projects account, the federal
forest revolving account, the health services account, the public
health services account, the health system capacity account, the
per sonal health services account, the state higher education
construction account, the higher education construction account, the
hi ghway infrastructure account, the industrial insurance prem umrefund
account, the judges' retirenment account, the judicial retirenent
adm ni strative account, the judicial retirenent principal account, the
| ocal | easehold excise tax account, the |local real estate excise tax
account, the local sales and use tax account, the nedical aid account,
the nmobile honme park relocation fund, the nultinodal transportation
account, the nunicipal crimnal justice assistance account, the
muni ci pal sal es and use tax equalization account, the natural resources
deposit account, the oyster reserve |and account, the perpetual
surveill ance and mai nt enance account, the public enployees' retirenent
system plan 1 account, the public enployees' retirenent system conbi ned
plan 2 and plan 3 account, the public facilities construction |oan
revol ving account beginning July 1, 2004, the public health
suppl enental account, the public works assistance account, the Puyallup
tribal settlenment account, the regional transportation investnent
district account, the resource nanagenent cost account, the site

SHB 1492 p. 8
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cl osure account, the special wldlife account, the state enployees'
i nsurance account, the state enployees' insurance reserve account, the
state investnment board expense account, the state investnent board
comm ngl ed trust fund accounts, the supplenental pension account, the
Tacoma Narrows toll bridge account, the teachers' retirement system
plan 1 account, the teachers' retirenent system conbined plan 2 and
pl an 3 account, the tobacco prevention and control account, the tobacco
settlenment account, the transportation infrastructure account, the
tuition recovery trust fund, the University of Washington bond
retirement fund, the University of Wshington building account, the
volunteer fire fighters' and reserve officers' relief and pension
principal fund, the volunteer fire fighters' and reserve officers’
admnistrative fund, the Wshington fruit express account, the
Washington judicial retirement system account, the Washington |aw
enforcenment officers’ and fire fighters' system plan 1 retirenent
account, the Washington |aw enforcenent officers' and fire fighters'
system plan 2 retirenent account, the Wshington school enployees’
retirement system conbi ned plan 2 and 3 account, the Washington state
heal th i nsurance pool account, the WAshington state patrol retirenent
account, the Wishington State University building account, the
Washi ngton State University bond retirenment fund, the water pollution
control revolving fund, and the Western Washi ngton University capital
projects account. Earnings derived from investing balances of the
agricultural permanent fund, the normal school permanent fund, the
per mmnent common school fund, the scientific permanent fund, and the
state university permanent fund shall be allocated to their respective
beneficiary accounts. All earnings to be distributed under this
subsection (4)(a) shall first be reduced by the allocation to the state
treasurer's service fund pursuant to RCW 43. 08. 190.

(b) The follow ng accounts and funds shall receive eighty percent
of their proportionate share of earnings based upon each account's or
fund's average daily bal ance for the period: The aeronautics account,
the aircraft search and rescue account, the county arterial
preservation account, the departnent of |icensing services account, the
essential rail assistance account, the ferry bond retirenent fund, the
grade «crossing protective fund, the high capacity transportation
account, the highway bond retirenent fund, the highway safety account,
the notor vehicle fund, the notorcycle safety education account, the
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pi | ot age account, the public transportation systens account, the Puget
Sound capital construction account, the Puget Sound ferry operations
account, the recreational vehicle account, the rural arterial trust
account, the safety and education account, the special category C
account, the state patrol highway account, the transportation 2003
account (nickel account), the transportation equipnent fund, the
transportation fund, the transportation inprovenent account, the
transportation i nprovenent board bond retirenent account, and the urban
arterial trust account.

(5 In conformance with Article Il, section 37 of the state
Constitution, no treasury accounts or funds shall be allocated earnings
wi thout the specific affirmative directive of this section.

Sec. 11. RCW 43.84.092 and 2004 c¢c 242 s 60 are each anended to
read as foll ows:

(1) Al earnings of investnments of surplus balances in the state
treasury shall be deposited to the treasury income account, which
account is hereby established in the state treasury.

(2) The treasury incone account shall be utilized to pay or receive
funds associated with federal prograns as required by the federal cash
managenent i nprovenent act of 1990. The treasury incone account is
subject in all respects to chapter 43.88 RCW but no appropriation is
required for refunds or allocations of interest earnings required by
the cash managenent | nprovenent act. Refunds of interest to the
federal treasury required under the cash managenent i nprovenent act
fall wunder RCW 43.88.180 and shall not require appropriation. The
of fice of financial managenent shall determ ne the anounts due to or
fromthe federal governnent pursuant to the cash nanagenent i nprovenent
act. The office of financial managenent may direct transfers of funds
bet ween accounts as deenmed necessary to inplenent the provisions of the
cash managenent inprovenent act, and this subsection. Ref unds or
all ocations shall occur prior to the distributions of earnings set
forth in subsection (4) of this section.

(3) Except for the provisions of RCW43.84.160, the treasury incone
account may be utilized for the paynent of purchased banki ng services
on behalf of treasury funds including, but not limted to, depository,
saf ekeepi ng, and disbursenent functions for the state treasury and
af fected state agencies. The treasury incone account is subject in al

SHB 1492 p. 10
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respects to chapter 43.88 RCW but no appropriation is required for
paynments to financial institutions. Paynments shall occur prior to
di stribution of earnings set forth in subsection (4) of this section.

(4) Monthly, the state treasurer shall distribute the earnings
credited to the treasury incone account. The state treasurer shall
credit the general fund with all the earnings credited to the treasury
i ncone account except:

(a) The following accounts and funds shall receive their
proportionate share of earnings based upon each account's and fund's
average daily balance for the period: The aquatic |ands conpensatory
mtigati on endowrent account, the aquatic |ands conpensatory mtigation
managenent account, the capitol building construction account, the
Cedar River channel construction and operation account, the Centra
Washi ngton University capital projects account, the charitable,
educational, penal and reformatory institutions account, the common
school construction fund, the county crimnal justice assistance
account, the county sales and use tax equalization account, the data
processing building construction account, the deferred conpensation
adm ni strative account, the deferred conpensation principal account,
the departnment of retirenment systenms expense account, the drinking
wat er assi stance account, the drinking water assistance admnistrative
account, the drinking water assistance repaynent account, the Eastern
Washi ngton University capital projects account, the education
construction fund, the election account, the energency reserve fund,
The Evergreen State College capital projects account, the federal
forest revolving account, the health services account, the public
health services account, the health system capacity account, the
per sonal health services account, the state higher education
construction account, the higher education construction account, the
hi ghway infrastructure account, the industrial insurance prem umrefund
account, the judges' retirenent account, the judicial retirenent
adm ni strative account, the judicial retirenent principal account, the
| ocal | easehold excise tax account, the |local real estate excise tax
account, the local sales and use tax account, the nedical aid account,
the nmobile home park relocation fund, the nultinodal transportation
account, the nunicipal crimnal justice assistance account, the
muni ci pal sal es and use tax equalization account, the natural resources
deposit account, the oyster reserve |and account, the perpetual

p. 11 SHB 1492
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surveill ance and mai nt enance account, the public enployees' retirenent
system plan 1 account, the public enployees' retirenent system conbi ned
plan 2 and plan 3 account, the public facilities construction |oan
revol ving account beginning July 1, 2004, the public health
suppl enental account, the public works assistance account, the Puyallup
tribal settlenment account, the regional transportation investnent
district account, the resource nanagenent cost account, the site
cl osure account, the special wldlife account, the state enployees'

i nsurance account, the state enployees' insurance reserve account, the
state investnment board expense account, the state investnent board
comm ngl ed trust fund accounts, the suppl enental pension account, the
Tacoma Narrows toll bridge account, the teachers' retirenment system
plan 1 account, the teachers' retirenent system conbined plan 2 and
pl an 3 account, the tobacco prevention and control account, the tobacco
settlenment account, the transportation infrastructure account, the
tuition recovery trust fund, the University of Washington bond
retirement fund, the University of Wshington building account, the
volunteer fire fighters' and reserve officers' relief and pension
principal fund, the volunteer fire fighters' and reserve officers'

admnistrative fund, the Wshington fruit express account, the
Washington judicial retirement system account, the Washington |aw
enforcement officers’ and fire fighters' system plan 1 retirenent
account, the Washington |aw enforcenent officers' and fire fighters'

system plan 2 retirenent account, the Wshington public safety
enpl oyees' plan 2 retirenent account, the Washi ngton school enpl oyees

retirement system conbi ned plan 2 and 3 account, the Washington state
heal th i nsurance pool account, the WAshington state patrol retirenent
account, the Washington State University building account, the
Washi ngton State University bond retirenment fund, the water pollution
control revolving fund, and the Western Washi ngton University capital

projects account. Earnings derived from investing balances of the
agricultural permanent fund, the normal school permanent fund, the
per mmnent common school fund, the scientific permanent fund, and the
state university permanent fund shall be allocated to their respective
beneficiary accounts. All earnings to be distributed under this
subsection (4)(a) shall first be reduced by the allocation to the state
treasurer's service fund pursuant to RCW 43. 08. 190.
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(b) The follow ng accounts and funds shall receive eighty percent
of their proportionate share of earnings based upon each account's or
fund's average daily bal ance for the period: The aeronautics account,
the aircraft search and rescue account, the county arterial
preservation account, the departnent of |icensing services account, the
essential rail assistance account, the ferry bond retirenent fund, the
grade crossing protective fund, the high capacity transportation
account, the highway bond retirenent fund, the highway safety account,
the notor vehicle fund, the notorcycle safety education account, the
pi | ot age account, the public transportation systens account, the Puget
Sound capital construction account, the Puget Sound ferry operations
account, the recreational vehicle account, the rural arterial trust
account, the safety and education account, the special category C
account, the state patrol highway account, the transportation 2003
account (nickel account), the transportation equipnent fund, the
transportation fund, the transportation inprovenent account, the
transportation i nprovenent board bond retirenent account, and the urban
arterial trust account.

(5 In conformance with Article Il, section 37 of the state
Constitution, no treasury accounts or funds shall be allocated earnings
W thout the specific affirmative directive of this section.

NEW SECTION. Sec. 12. Section 10 of this act expires July 1,
2006.

NEW SECTI ON. Sec. 13. Section 11 of this act takes effect July 1,
2006.

NEW SECTION. Sec. 14. Sections 1 through 9 of this act constitute
a new chapter in Title 79 RCW

NEW SECTION. Sec. 15. Section 10 of this act is necessary for the
i mredi ate preservation of the public peace, health, or safety, or
support of the state governnent and its existing public institutions,
and takes effect July 1, 2005.

~-- END ---
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